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0 tf 3-lcfl<>lcfidi/1,!klc:!la'I cfiT CrffJ-1" lJqJ-1" qm (Name & Address of the Appellant/Respondent)

Mis Lathia Industries Supplies Co. Pvt Ltd

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

arr mar arnatarr 3maaa :
Revision application to Government oflndia:

(1) (cfi) (i) #48hr 3er era 3ff@1fr#T 1994 cl;'r tRT 31C'R'f a'\'l't 6@W mr~~~-tr tfcllcm3· .

ear at 3-er a rzr sinus a 3iair qarur 3mraar 3ref.r fra, 3=!Rcf mcfiR, fcfro~.~ .
faama, zalf +ifs, #lac tr 3raa,«i mi, se fee8-1 100o1 cfi)- cfi'l' ar.=\T ~. I

Q A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@7) zufm # ztf #m ii sa zif aa fa4t ±isra zn 3,a"<f cfil-l@<A ti" m ~
sisa arsisrarmmsa mi i, zn fa4 sisra zr sisra az fas#r #rar?
it zn fa@ sisra k at m r 4fan ah alra { l.:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the co·Jrse of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

({!f) 3=!Rcf ~ ~~~ m IR;'~f -tr Ful.i.f1fc'\a m q{ m m a [afuror i 3sitar ere
ah m 3nae gra h Ra amtst an aa fa@ez znrqr #fa & [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3tlwr~ ctr \j~ ~ m·'TTTWf m .1wr '3'IT ~~ .l=fRT ctr_-inf i 3tR t-r-r. 3m '3'IT ~
~~ Fl<fl'f cB" !fctWlcn , 3~, 3llficrr cB" °ITTXf 1:fTffif c!T ~- Cl'< 7:JT €fTG" T-f fcrro~ (-;:f .2) 1998
~ 109 ITTxf ~- fag rg it I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a4tr snr«a yen (sr@ea) Rua81, 20ot cB" Fl<fl1 9 cB"~ RIP!fclcc ~~ ~-8 T-f c\l" ~lwrr
l':f. ~ 3m m >lftr ~ ~~ ~ ffirf l=fR-f m 'lflm -wr-~ ~~~- ctr m-m
~m w~ ~~ fcnlrr "Gfl"!T ~ I '-Rfcfi w~m~- qr g,ff # air«fa nr 35-£ T-f
~1Jfr cB" ·-'TRfRadr en-6 areal # uf ft et afegI
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the· order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of,TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@aura 3r4a rr Gt via van ga car qt -m '3W qj1=f mm ffl 2001-m 'TTTWf
at ng sit ui ia zm ya er a umar t it 1ooo/- #l #hr rat atul

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more.
than· Rupees One Lac.

0

(1)

(a)

qqr ,ran 3ff@1fr, 1944-#t nr as-4t/35-~ cB" 3fu:rru:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

q,ficfix0t 'ieflticfi;:i ~ 'ITTfm x-rtt l=fT1'@ tr zyca, hrqr yes vi ara rfl#tr nnf@raw
ctr fcMcr~~~ -;:f , 3. 3TR. #. ga, { fa«4t gi

the special'l:Jench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi..,1 in all matters relating to classification valuation and.

0
#tar zyea, a#juGaarca vi ear ar@tr znznf@raw # uf ar@a:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(w)

(b)

(2)

\:l@ftiRstct ~ 2 (1) en T-f m=rnI 3~ cB" 3@TclT ctr~- ~ cB" l=fT1'@ T-f xfr=IT ~. ~
qr ya vi hara arfh4tr naff@rawr (Rrez) a6t ua 2}#tr 418a1, rs«1ala ff 3TT-20, ~
#ea <Raza am1rug, avf +7, 3ll3l-Jctltjlct;_380016.

To the west regional bench of Customs, Excise & Service Tc:tx Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

ifrr nar zyea (sr@ca) Rzrra68t, 2oo4 at arr sirfa vra z-3 i ferfRr f; 1gar
a7flkr =arnrf@rat al r{ snfta# fcffia 3m~ ~ -~ c!fr_ 'qf{ uRii Rea ulsr Ira ye
ctr -i:rrr, 6<TM ctr .-i:rrr 31N qraat mzur ufr sq; 5 cir4 IT \NIB qj1=f % c!1TT ~ 1000 /- ffl ~
1?rft 4 usi rra zyea #l i, ntu at -i:rrr: 31N wm:IT lT7:JT~-~ 5 C'fmf 7:JT 50 C'fmf "ct5P "ITT fil
~ 5000 /- ffl ~ 1?rft 1 :"Gl"ITT~~ cJfr -i:rrr, fZfM ctr l=JTlT 31N wm:IT rnr afn ,<PT3a5N
~7:JT~~' % c!1TT -~ 10000/- ffl ~ 1?rft I ctr ffl~ xftix-cl'< _cfi '1111 ,1,<tir·r(l;~:,::(4,\:~;1

:es.6 +6)o. 2
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~X511Fclfr1 ~~ cfi xiJcr # ~er c&1" mm I "lJo" ~ '3""ff ~-f/.TFf cfi fa4t nf 1f6Ra a a las
"ffiW "c/JT m \IffiT ~~ c&1- ll)o ft-l!.IB t I

The appeal to the Appellate Tribunal sball be filed in· quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situat13d. ·

(3) uf@ zr an#r i a{ per smzii ar rhrr ? it rel Tr itr fkg uh "c/JT garsTfar
int fhat wit f; z7 ezI cf> it g; #ft fa far ut arf au a fry zrenfenf arql#tr
Inf@raUr at va arfl a ha var at ya am4aa fhzr \JJTffi t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
fille_d to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -

·0

(4)

(5)

rllllll&lll~i~ 1970 "llimmrr fm=r c&)-3~-1 cf> 3Rffc'f frrmfur~·3l'j'ITT'<~ 3~ "llT
~ om "lll2:lffi.Qfilf Wfll<'f m~ cfi om ,) al a IR w xti.6.50 tffi "c/JT rll Ill I &1 ll ~
fEcnc'&l'llT~~,

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority sh?II a court fee stamp of Rs.6.50 paise a~ prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a 3j vii@ermi al firvr ah qr _frr<:r:rr c&1- am ~ ITT oTfclTTlffi fcnm \JJTffi % "GTI' ~ ~.
ks4ha war zye vi hra 3r44lr zrrznrfrawr (arfff@) Pm, 1982 # fRe et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v# zea, la aura yea v hara an4l#tr zmrn@raw (Rrez), k 4fa arfal # in
afcrzia (Demand) 10[ cts' (Penalty) 'c/JT 10% tJfr srmr war 31fGaf & 1rifa, 3rf@rarer qa st#r 1o #ts
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,·
1994)

hsc4tr3Ta era3fltara ah3iaiia, nf@# ztar "#,4car##iar"Duty Demanded)-
(i) (Section) is ±up ha feefRa if@r;
(ii) fi;lm il'fffi1~~#r fer;

0 (iii) ~~~~ fo:m'a:r 6hazr eruf@r.

> zrzqastifararr'just qasmr #rai, ar4hr' Iras #f8nr trcf ~tchrn'IT~ 'of<ITl .
" . . f\ . .:, ' . . l'\.

For an appeal to be filed before the_ CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat$ Commissioner would have to be pre-deposited. It may be noted that the

· pre.,deposit is a mandatory condition Jor filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and \Service Tax, "Duty demanded" shall include:
(i) . amount determined under Section 11 D; ·
(ii) amount of erioneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

raof l ,gr 3mar Ah ,fr 3r4hr if@asur ar si eyea srzrer erea Ir q0s faafa pt at 1JTJT m
•"Jflr q_,,Wcn <li" 10% prarr ail srzi a4aa avg faarRa t Tr q0s t- 10% aprar;:r trt cfi'r ~~~I.

In view of above, an appeal agai~st this order shall lie before the Tribunal on payment of 10%
of the duty demanded 0here duty, or duty and penalty are in dispute, or penalty, where pen-alt¼--~==---­
alone is in dispute." $fee( .4, %» %
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ORDER IN APPEAL

The subject appeal is filed by Mis Lathia Industial Suppliers Co. Pvt. Ltd. GIDC,

Naroda, Ahmedabad (hereinafter referred to as 'the appellant; against OIO No. 09/AC/2012

dated 19.10.2012 (hereinafter referred to as 'the impugned crder') issued by the Assistant

Commissioner, Central Excise, Division-II, Ahmedabad-II (hereinafter referred to as 'the

adjudicating authority').

2. The facts in brief of the case is the appellant is mam:facturing goods like Rubber

Roll, Rubber Sleeve, etc. and clearing the said goods dutyfree by virtue of SSI exemption.

The· dispute is during Oct-2011 to March-2012 with regard to avai lment ofCenvat Credit in

contravention ofRule 11(2) of Cenvat Credit Rules. The issue is whether the availment of

credit was illegal on the ground that no credit was available as the final products were

cleared under the exemption available to SSI units. Therefore, SCN was issued for

recovery of cenvat credit taken along with interest. Vide above OIO, confirmed the

demand with interest and penalty.

3. Being aggrieved by the impugned order the appellant filed this appeal on the following

main grounds;

That the impugned order is based on Rule 11(2) However, that the said rule has no

application as the goods in relation to which the Cenvat credit should lapse under the said

rule are not the goods on which such credit was taken. The goods in question on which such

credit was taken were utilized for job work manufacturing, on which no exemption is

claimed or availed of by the company, and hence there is r:o question ofbreach ofthe said

Rule.

That the issue has been settled by Hon' ble Tribunal A'bad, has allowed the appeals

filed by the appellant vide its order no. A/1738/WZB/AHD/2011 dated 20.10.2011 and

Order no. A/600/WZB/AHD/2012 dated 30.04.12 for the same dispute. In a similar situation,

Lathia Rubber Mfg. Co. Pvt. Ltd. situated at Sakinaka, Mumbai, this controversy was

considered and it was adjudicated in favour of the Company vide order dated 31/12/08.

They relied on the decisions rendered by the Tribunals, 1. Sterlite Industries (I) Ltd. V/s. CCE

Pune reported in 2005 (183) ELT 353 (Tri.-LB). and 2 .Bharat Fritz Warner Ltd. - 2005 (191]

ELT 1099 (Tri.-Bang.) 3. Kinetic Engg. Ltd. - 2007 (208) ELT 526: 4. 2009 (235) E.1.T

332 between CCEVadodara -I Vs. J.H Kharwala (p) Ltd.

0

0

4. Personal hearing was granted on 16-3-17. Shri Dhaval K. Shah advocate, attended on

behalf of the appellant. He requested to consider the submission made in their written

grounds of appeal. They placed reliance on relevant decisions and filed copies and

requested to allow the appeal. I have carefully gone through the records of the case as well . _,_<9'~. ~~
as the written submissions and copies of a few decisions submitted by the appellant. I als··.,6:.'.;!·:r;sf>'~tJ:'~.~-~.;~~~,ti:?~a.a '·v? r,; ,;.• .•• '1··1"· ,.,}{s % g(e% '%,;

,'.' ei
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find that, the appellant had filed an appeal SCA NO. 15181/2014 in the Hon'ble High

Court Of Gujarat. Hon'ble High Court vide judgment dated 16-10-16 has ordered that, the

matter is remanded back, to be heard by the Commissioner (Appeals)-I Central Excise,

Ahmedabad. Therefore, I take up this appeal for decision in this case. I find that the

appellant are manufacturers as well as service providers. They also undertake job work

under Rule 4(5)(a) and Notification No. 214/86-CE dt. 25 03.1986.They are availing

S S I exempt i on under N oti . N o . 8 /2003-€E . They aremaintaining separate inventories

underRule 6 as theyhave exempted as well exempted products and taxable output service;

and also records for raw material used in job work.

5. The appellant is not availing cenvat credit on inputs used in manufacturing of

excisable goods till they cross the clearance limit of Rs. 150 lacs for home consumption;

that they avail cenvat credit on inputs/ raw material used in provision of output service; that

they also take credit on inputs to be used in job work under Noti. No. 214/86-CE dt.01.03.86

and U/R 4(5)a) of CCR, 2004. I find that, on careful reading of Notification No.8/2003

with Not. No. 67/03 dt.11.08.2003 it is clear that the clearances of job work under

Notification No.214/86-CE or U/R 4(5)(a) are not cor:sidered for determining the

aggregate value of clearances for home consumption.

6. The appellant along with the activity of manufacturing its own products, is also

doing job work of coating M.S. Shell supplied by the Principal manufacturer of

Textile and Paper Machineries; that appellant receive shells as input for manufacture

of Rubber Rollers of these principal manufacturers under Rule 4(5)(a) of CENVAT

Credit Rule 2004; that these principal manufacturer avail Cenvat Credit on said Shell.

That Rubber Rollers after coating are cleared under rule 4(5)(a) to the principal

manufacturers, without paying duty; the appellant purchase all the raw materials in

their own name and use the same in the job work; the appellant avails Cenvat Credit

Q on such inputs used in the process of job work and clears the Rubber Roller to

principal manufacturers without payment of duty. The issue involved in this case is

whether the appellant can concurrently avail SSI exemption and Cenvat Credit on

inputs used in the manufacture of goods on job work .

7. I find that, the appellant has relied on the decision of Larger Bench of

Hon'ble Tribunal passed in the case of Sterlite Industries (I) Ltd. Vs CCE,

Pune (2005 (183) ELT 353).

8. I have perused order No. A/1738/ WZB/AHD/011 dated 19.08.2011 of Hon'ble

CESTAT, WZB, Ahmedabad, in a similar case, :lecided in their favour.

Further, I find that the aforesaid decision had subsequently been followed, by the

Hon'ble Tribunal in its Order No. N600/ WZB/ Ahd/ 2012 and S/743/ WZB/ AI-ID/ 2012

dated 30-4-2012 and have allowed appellant's Appeal involving identical issue and in
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relation to the demand confirmed for the subsequent period. I rely on the judgment of

Hon'ble High Court Of Gujarat in the Case of LUBI INDUSRTIES LLP V. UOI

reported at 2016[337] ELT 179[Guj], wherein it was hek. that,

"Adjudication- judicial discipline- Identical issue
already been decided by CESTAT in favour ofpetitioner
,despite which the adjudicating authority had once
again given a decision against the petitioner - HELD.
Assistant commissioner committed a serious error in
ignoring the binding judgment ofsuperior court that too
in case of the same assessee- departmental authorities
would be bound by the judicial pronouncements of the
statutory tribunals - Even if decision of tribunal was
not carried further in appeal on account of low tax
effect, it was not open for the adjudicating authority to
ignore the ratio of such decision-only choice open for
the adjudicating authority was to decide the case in
consonance with the judgment of tribunal and there
after leave it to departmental authorities to decide the
question of filing appeal against such an order, if
otherwise permissible in law- Impugned o•·der set aside­
Sections 35 and 35E of Central Excise Act, 1944. [paras
6,7]."

Respectfully following the decision of Hon'ble High Court Of Gujarat in the Lubi

Industries case, and Hon'ble Tribunal's decision in par:y's own case, supra, I hold

that the appellant is entitled to said Cenvat Credit in view of tribunal's order dated

30-04-2012.

9. In view of foregoing discussion and findings, I set aside the impugned order and

allow the appeal filed by the appellant.

10. The appeal filed by the appellant stand disposed off in above terms. /l
a}

a1)'.
(3um gi4)

377z1#a (3r4er - II
3

..7
(K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

By Regd. Post A.D.

tvi;/s. Lath ia Industial Suppliers Co. Pvt. Ltd.
108/110, Naroda Ind.Estate;
GIDC, Naroda, Ahmedabad-382330

r

0

0
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Copy to:

1. The Chief Commissioner, Central Excise, Alrniedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3.' The Asstt. Commissioner, Central Excise, Div-I, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

_. S. Guard file.
6. PA file.
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