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Arising out of Order-In-Original No . 09/AC/2012-DEMAND __ Dated: 19/10/2012
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issued by: Deputy Commissioner Central Excise (Div-I), Ahmedabad-II
q rfermal/aTaarer & A TaH gar (Name & Address of the Appellant/Respondent)
M/s Lathia Industries Supplies Co. Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of india, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: :
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In case of any loss of goods where the loss oceur in transit from a factory to a warehouse or o

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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ldn tcase of goods exported outside Indid export to Nepal or Bhutan, without payment of
uty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final

- products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

Eﬁaﬁﬂww(&ﬁtﬁ)ﬁaﬁmﬁ 2oo1a%ﬁwg$aﬁ7taﬁrﬁr%ﬁmmgq—aﬁ€ru%ﬂt
# T amdw & ufa omewr R fREe @ O w9 @ iR o—enew vd orfie ey @ q<y
wferl @ T SfEa e fBar STFT =1feq | S9@ el @R/l §. &1 Wﬁsla%am'rlﬁm‘\frss—s #
fiRa O & YTaE ® Wgq @ W TRN—6 A BI Uit I B TRy |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought fo be appealed against is communicated and shall be-accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of,TR—E;S Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount mvolved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA 1944 an appeal lies to :-
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the special’ bench of Custom,. Exmse & Service Tax Appellate Tribunal of West Block

No.2, R.K. Puram, New Delhi-1 in all matters relating to classnflcatlon valuation and.
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To the west regional bench of Customs, Excise & Service -Tax Appellate Tribunal

’ (CESTAT) at 0-20, New"Metal Hospital Compound, Maghani Nagar, Ahmedabad : 380

016. in case of appeals other than as mentioned in para-2(i) (a) above.
Sl SeureT geb (rdier) Frmmae, 2001 @ a6 B i g $U-3 # IR by ergar

el rERieRet @ TS onfler & fawg erdier 5y Y ey @Y AR ufdl wied wiEl S goh

&) |, ST 9 HT SR IR Y SANT SOY 5 @i 97 SO S § g8 By 1000 /— B A
?ﬂﬁlwwwaﬁwwmﬁmsﬁqmwwhtwsmmsomwﬁ
FIT 5000/~ TR o SFTY | OTE! SIS Yo B A, ST B ANT SR AR T FAA
WG 7 SUY SAET § 98] Wu¢ 10000 /— qﬁﬁﬁmﬁrﬁ?ﬁwﬁmﬂmwzﬁm

©




O

¥ —~3--

Wﬁ?ﬁwcﬁwﬁwaa%mﬁlagwwwmzﬁﬁﬂﬂﬁﬁﬁﬂﬁaﬁiﬁm%%ﬁ
wmﬁwww@aﬂwaﬂ%ﬁaﬁ%l

The appeal to the Appellate Tnbunal shall be filed in quadrupllcate in form EA-3 as -

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in-
favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
-Appeltant Tribunal or the one apphcatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if exorsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescnbed under scheduled- item
of the court fee Act, 1975 as amended. :
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982
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For an appeal to be filéd before the CESTAT, 10% of the Duty & Penalty conflrmed by

the Appellate Commrssnoner would have to be pre-deposited. It may be noted that the.
- pre-deposit is a mandatory condition .for filing appeal before CESTAT. (Section 35 C (2A) -

and 35 F of the Central Ex0|se Act, 1944 Section 83 & Section 86 of the Fmance Act, 1994)

Under Central Excise andiService Tax, "Duty demanded” shall lnclude. =
(i) . amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken; -
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above an appeal agalnst thls order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
aloneisin dlspute
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ORDER IN APPEAL

The subject appeal is filed by M/s Lathia Industial Suppliers Co. Pvt. Ltd. GIDC,
Naroda, Ahmedabad (hereinafter referred to as he appellant) against OIO No. 09/AC/2012
dated 19.10.2012 (hereinafter referred to as ‘the impugned crder) issued by the Assistant
Commissioner, Cenfral Excise, Division-II, Ahmedabad-1I (hereinafter referred to as ‘the

adjudicating authority).

9. The facts in brief of the case is the appellant is manufacturing goods like Rubber
Roll, Rubber Sleeve, etc. and clearing the said goods duty free by virtue of SSI exemption.

The dispute is during Oct-2011 to March-2012 with regard to availment of Cenvat Credit in

contravention of Rule 11(2) of Cenvat Credit Rules. The issue is whether the availment of

credit was illegal on the ground that no credit was available as the final products were
cleared under the exemption available to SSI units. Therefore, SCN was issued for
recovery of cenvat credit taken along with interest. Vide above OIO, confirmed the

demand with interest and penalty.

3.  Being aggrieved by the impugned order the appellant filed this appeal on the following

main grounds;

That the impugned order is based on Rule 11 (2) However, that the said rule has no
application as the goods in relation to which the Cenvat credit should lapse under the said
rule are not the goods on which such credit was taken. The gcods in question on which such

credit was taken were utilized for _]Ob work manufacturing, on which no exemptlon is

claimed or availed of by the company, and hence there is r.o question of breach of the said |

Rule.

That the issue has been settled by Hon’ble Tribunal A'bad, has allowed the appeals
filed by the appcllant vide its order no. A/1738/WZB/AHD/2011 dated 20.10.2011 and
Order no. A/600/WZB/AHD/2012 dated 30.04.12 for the same dispute. In a similar situation,
Lathia Rubber Mfg. Co. Pvt. Lid. situated at Sakinaka, Mumbai, this controversy was
considered and it was adjudicated in favour of the Company vide order dated 31/12/08.
They relied on ﬂle decisions rendered by the Tribunals, 1. Sterlite Industries (I) Ltd. V/s. CCE
Pune reported in 2005'('183) ELT 353 (Tri.-LB) . and 2 .Bharat Fritz Warner Ltd. - 2005 (191]
ELT 1099 (Tri.-Bang) 3. Kinetic Engg. Ltd. - 2007 (208) ELT 526: 4. 2009 (235) E.1.T
332 between CCE Vadodara - I Vs. J.H Kharwala (p) Ltd.

4. Personal hearing was granted on 16-3-17. Shri Dhaval K. Shah advocate, attended on

behalf of the appellant. He requested to consider the submission made in their written

grounds of appeal. They placed reliance on relevant decisions and filed copies and .

1equested to allow the appeal I have carefully gone thlough the records of the case as well ﬁf’; ‘@5
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find that, the appellant had filed an appeal SCA NO. 151€1/2014 in the Hon’ble High
Coutt Of Gujarat. Hon’ble High Court vide judgment dated 16-10-16 has ordered that, the
matter is remanded back, to be heard by the Commissioner (Appeals)-1 Central Excise,
Ahmedabad. Therefore, I take up this appeal for decision in this case. I find that the
appellant are manufacturers as well as service providers. They also undertake job work
under Rule 4(5)(a) and Notification No. 214/86-CE dt. 25 03.1986.They are availing
SSI exemption under Noti. No.8/2003-CE. They are mainiaining separate inventories
under Rule 6 as they have exempted as well exempted products and taxable output service;

and also records for raw material used in job work.

5. The appellant is not availing cenvat credit on inputs used in manufacturing of
excisable goods till they cross the clearance limit of Rs. 150 lacs for home consumption;
that they avail cenvat credit on inputs/ raw material used in provision of output service; that
they also take credit on inputs to be used in job work under Noti. No. 214/86-CE dt.01.03.86
and U/R 4(5)(a) of CCR, 2004. I find that, on careful reading of Notification No.8/2003
with Not. No. 67/03 dt.11.08.2003 it is clear that the clearances of job work under
Notification No.214/86-CE or U/R 4(5)(a) are not corsidered for determining the

aggregate value of clearances for home consumption.

6.  The appellant along with the activity of manufacturing its own products, is also
doing job work of coating M.S. Shell supplied by the Principal manufacturer of
Textile and Paper Machineries; that appellant receive shells as input for manufacture
of Rubber Rollers of these principal manufacturers under Rule 4(5)(a) of CENVAT
Credit Rule 2004; that these principal manufacturer avail Cenvat Credit on said Shell.
That Rubber Rollers after coating are cleared under rule 4(5)(a) to the principal
manufacturers, without paying duty; the appellant purchase all the raw materials in
then own name and use the same in the job work; the appellant avails Cenvat Credit
on such inputs used in the process of job w01k and clears the Rubber Roller to

principal manufacturers without payment of duty. The issue involved in this case is

_ whether the appellant can concurrently avail SSI exemption and Cenvat Credit on

inputs used in the manufacture of goods on job work .

7. I find that, the appellant has relied on the decision of Larger Bench of
Hon'ble Tribunal passed in the case of Sterlite Industries (I) Ltd. Vs CCE,
Pune (2005 (183) ELT 353).

8.  Ihave perused order No. A/1738/ WZB/AHD/2011 dated 19.08.2011 of Hon’blé
CESTAT, WZB, Ahmedabad, in a similar case, decided in their favour.

Further, 1 find that the aforesaid decision had subsequently been followed. by the

Hon'ble Tribunal in its Order No.. A/600/ WZB/ Ahd/ 2012 and S/743/ WZB/ AHD/ 2012
dated 30-4-2012 and have allowed appellant’s Appeal involving identical issue and in
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relation to the demand confirmed for the subsequent period. I rely on the judgment of
Hon’ble High Court Of Gujarat in the Case of LUBI INDUSRTIES LLP V. UOI
reported at 2016[337] ELT 179[Guj], wherein it was helc that,

“Adjudication-  judicial discipline-  Identical issue
already been decided by CESTAT in favour of petitioner
,despite which the adjudicating authority had once
again given a decision against the petiticner — HELD.
Assistant commissioner commiltted a serious error in
ignoring the binding judgment of superior court that too
in case of the same assessee- departmental authorities
would be bound by the judicial pronouncements of the
statutory tribunals - Even if decision of tribunal was
not carvied further in appeal on account of low tax
effect, it was not open for the adjudicating authority to
ignore the ratio of such decision-only choice open for
the adjudicating authority was to decide the case in

consonance with the judgment of tribunal and there O

after leave it to departmental authorities to decide the
question of filing appeal against such an order, if
otherwise permissible in law- Impugned o*der set aside-
Sections 35 and 35E of Central Excise Act, 1944.[paras
6,71.”

Reslpectfully following the decision of Hon’ble High Court Of Gujarat in the Lubi
Industries case, and Hon’ble Tribunal’s decision in party’s own case, supra, [ hold
that the appellant is entitled to said Cenvat Credit in view of tribunal’s order dated

30-04-2012.

9. In view of foregoing discussion and findings, I set aside the impugned order and

allow the appeal filed by the appellant.
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10. The appeal filed by the appellant stand disposed off in above terms.
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(K.K.Parmar)
Superintendent (Appeals-1I)
Central Excise, Ahmedabad.

By Regd. Post A.D.

M/s. Lathia Industial Suppliers Co. Pvt. Ltd.
108/110, Naroda Ind.Estate;
GIDC, Naroda, Ahmedabad-382330
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Co-pyAto :
1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commniissioner, Central Excise, Ahmedabad-II.
3." The Asstt. Commissioner, Central Excise, Div-1, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

/5. Guard file.

6. PAfile.
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